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SKF USA INC. and SKF GrbH,

Plaintiffs,

v. . Court No. 99-08-00473
UNI TED STATES,

Def endant
THE TORRI NGTON COVPANY,

Def endant - | nt er venor .

Plaintiffs, SKF USA Inc. and SKF GrbH (col | ectively “SKF"),
nove pursuant to USCIT R 56.2 for judgnent upon the agency
record challenging various aspects of the Departnent of
Commerce, International Trade Admnistration’s (“Comerce”)
final determ nation, entitled Antifriction Bearings (O her Than
Tapered Roll er Bearings) and Parts Thereof FromFrance, Germany,
ltaly, Japan. Romania. Sweden. and the United Kingdom Final
Results of Antidunping Duty Adm nistrative Reviews (“FEinal
Results”), 64 Fed. Reg. 35,590 (July 1, 1999).

Specifically, SKF contends that Commerce erred in: (1)
conducting a duty absorption inquiry wunder 19 U S.C. 8§
1675(a)(4) (1994) for the ninth admnistrative review of the
applicable antidunmping duty order; (2) determning that it
applied a reasonabl e duty absorption methodol ogy and that duty
absorption had in fact occurred; (3) using aggregate data of all
foreign |ike products under consideration for normal value in
cal culating profit for constructed value (“CV’) under 19 U.S.C.
8§ 1677b(e)(2)(A) (1994); and (4) excluding bel ow-cost sales from
the CV profit cal cul ation.

Comrerce responds that it properly: (1) conducted a duty
absorption inquiry under 8 1675(a)(4); (2) used a reasonable
met hodol ogy and determ ned that duty absorption existed; (3)
calculated CV profit pursuant to 8 1677b(e)(2)(A); and (4)
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excl uded bel owcost sales fromthe CV profit calculation. The
Torrington Conpany presents argunments simlar to those of the
def endant .

Held: SKF's USCIT R 56.2 notion is denied in part and
granted in part. The case is remanded to Commerce to annul all
findi ngs and concl usi ons made pursuant to the duty absorption
i nqui ry conducted for the subject review.

[SKF's nmotion is denied in part and granted in part. Case
remanded. ]

Dat ed: March 22, 2000

Steptoe & Johnson LLP (Herbert C. Shelley and Alice A.
Ki pel) for SKF USA Inc. and SKF GrbH.

David W Ogden, Acting Assistant Attorney General; David M
Cohen, Director, Comrercial Litigation Branch, Civil Division,
United States Departnment of Justice (Velta A. Melnbrencis,
Assistant Director); of counsel: David R._Mason, Ofice of the
Chi ef  Counsel for Inport Adm nistration, United States
Departnent of Commerce, for defendant.

Stewart and Stewart (Terence P. Stewart, Wesley K. Caine,
Geert De Prest and Lane S. Hurewitz) for The Torrington Conpany.

OPI NI ON
TSOUCALAS, Senior Judge: Plaintiffs, SKF USA Inc. and SKF
GrbH (collectively “SKF”), nove pursuant to USCIT R 56.2 for
j udgnment upon the agency record chall engi ng vari ous aspects of
t he Departnent of Comrerce, International Trade Adm nistration’s

(“Commerce”) final determ nation, entitledAntifriction Bearings

(O her Than Tapered Roller Bearings) and Parts Thereof From
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France, Germany, ltaly, Japan, Romani a, Sweden. and the United

Ki ngdom Fi nal Results of Antidumping Duty Admnistrative

Reviews (“Final Results”), 64 Fed. Reg. 35,590 (July 1, 1999).

Specifically, SKF contends that Comrerce erred in: (1)
conducting a duty absorption inquiry wunder 19 U S. C. 8§
1675(a) (4) (1994) for the ninth adm nistrative review of the
applicable antidumping duty order; (2) determning that it
applied a reasonabl e duty absorption nethodol ogy and that duty
absorption had in fact occurred; (3) using aggregate data of all
foreign I|ike products under consideration for normal value
(“NV") in calculating profit for constructed value (“CV’') under
19 U.S.C. §8 1677b(e)(2)(A) (1994); and (4) excluding bel ow cost

sales fromthe CV profit cal cul ati on.

Comrerce responds that it properly: (1) conducted a duty
absorption inquiry under 8 1675(a)(4); (2) used a reasonable
met hodol ogy and determ ned that duty absorption existed; (3)
calculated CV profit pursuant to 8 1677b(e)(2)(A); and (4)
excl uded bel owcost sales fromthe CV profit calculation. The
Torrington Conpany (“Torrington”) presents argunents simlar to

t hose of the defendant.

The Court will address each of these argunents in turn.
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BACKGROUND
On May 15, 1989, Commerce published anti dunpi ng duty orders
on antifriction bearings (other than tapered roller bearings)
and parts thereof (“AFBs”) inported from several countries,

including Germany. See Antidunping Duty Orders: Ball Bearings,

Cylindrical Roller Bearings, and Spherical Plain Bearings and

Parts Thereof Fromthe Federal Republic of Germany, 54 Fed. Reg.

20,900. This case concerns the ninth adm nistrative review of
t he antidunping duty order on AFBs from Germany for the period
of review (“POR’) covering May 1, 1997 through April 30, 1998.

See Final Results, 64 Fed. Reg. at 35,590. 1In accordance with

19 CF. R 8§ 351.213 (1998), Commerce initiated the ninth revi ew

on June 29, 1998. See |lnitiation of Antidunping and

Countervailing Duty Adm nistrative Reviews and Request for

Revocation in Part, 63 Fed. Reg. 35,188. On February 23, 1999,

Commer ce published the prelimnary results of the ninth review

See Antifriction Bearings (& her Than Tapered Roll er Bearings)

and Parts Thereof From France, Germany., Italy, Japan, Romani a,

Si ngapore, Sweden, and the United Kingdom Prelimnary Results

of Ant i dunpi ng Duty Adm nistrative Revi ews and Parti al

Resci ssion of Adm nistrative Reviews (“Prelinm nary Results”), 64

Fed. Reg. 8790. Commerce published the Final Results on July 1,
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1999. See 64 Fed. Reg. at 35, 590.

Since the adm nistrative reviewat issue was initiated after
Decenber 31, 1994, the applicable law in this case is the
anti dunpi ng statute as anended by the Uruguay Round Agreenents
Act ("URAA"), Pub. L. No. 103-465, 108 Stat. 4809 (1994)

(effective Jan. 1, 1995).

JURI SDI CTI ON
The Court has jurisdiction over this matter pursuant to 19

U S.C. § 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994).

STANDARD OF REVI EW
The Court will uphold Comrerce’s final determ nation in an
anti dunpi ng adm nistrative review unless it is “unsupported by
substantial evidence on the record, or otherwise not in

accordance with law.” 19 U . S.C. § 1516a(b)(1)(B)(i) (1994).

Substanti al Evi dence Test
Substantial evidence is “nore than a nmere scintilla. It
means such rel evant evidence as a reasonable m nd m ght accept

as adequate to support a conclusion.” Universal Canmera Corp. V.

NLRB, 340 U.S. 474, 477 (1951) (quoting Consolidated Edison Co.
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v. NLRB, 305 U. S. 197, 229 (1938)). Substantial evidence “is
sonmething less than the weight of the evidence, and the
possibility of drawing two inconsistent conclusions from the
evi dence does not prevent an adm nistrative agency’'s finding

from being supported by substantial evidence.” Consol o v.

Federal Maritinme Commin, 383 U. S. 607, 620 (1966) (citations

om tted). Moreover, “[t]he court nmay not substitute its
judgnment for that of the [agency] when the choice is ‘between
two fairly conflicting views, even though the court would
justifiably have made a different choice had the matter been

before it de novo. Anerican Spring Wre Corp. v. United

States, 8 CIT 20, 22, 590 F. Supp. 1273, 1276 (1984) (quoting

Penntech Papers, Inc. v. NLRB, 706 F.2d 18, 22-23 (1st Cir.

1983) (quoting, in turn, Universal Canera, 340 U S. at 488)).

II. Chevron Two-Step Analysis

To determ ne whether Comrerce’s interpretation and
application of the antidunping statute is “in accordance with
| aw,” the Court must undertake the two-step analysis prescribed

by Chevron U S. A 1Inc. v. Natural Resources Defense Council,

Inc., 467 U S. 837 (1984). Under the first step, the Court

reviews Commerce’s construction of a statutory provision to
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det erm ne whet her “Congress has directly spoken to the precise
question at issue.” ld. at 842. “To ascertain whether Congress
had an intention on the precise question at issue, [the Court]

enploy[s] the ‘traditional tools of statutory construction.’”

Timex V.I., Inc. v. United States, 157 F.3d 879, 882 (Fed. Cir.
1998) (citing Chevron, 467 U.S. at 843 n.9). “The first and
forenost ‘tool’ is the statute’'s text, giving it its plain
meani ng. Because a statute's text 1is Congress’'s final

expression of its intent, if the text answers the question, that
is the end of the matter.” 1d. (citations omtted). Beyond the
statute’s text, the tools of statutory construction “include the
statute’'s structure, canons of statutory construction, and

| egislative history.” 1d. (citations omtted); but see Flora

Trade Council v. United States, 23 CIT __, 41 F. Supp. 2d 319,

323 n.6 (1999) (noting that “[n]ot all rules of statutory
construction rise to the level of a canon, however”) (citation

om tted).

If, after enploying the first prong of Chevron, the Court
determ nes that the statute is silent or ambi guous with respect
to the specific issue, the question for the Court becones
whet her Commerce’s construction of the statute is perm ssible.

Chevron, 467 U.S. at 843. Essentially, this is an inquiry into
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t he reasonabl eness of Commerce’s interpretation. See Fujitsu

Gen. Ltd. v. United States, 88 F.3d 1034, 1038 (Fed. Cir. 1996).

Provi ded Commerce has acted rationally, the Court nay not

substitute its judgnent for the agency’s. See | PSCO, Inc. v.

United States, 965 F.2d 1056, 1061 (Fed. Cir. 1992); see also

Koyo Seiko Co. v. United States, 36 F.3d 1565, 1570 (Fed. Cir.

1994) (holding that “a court nust defer to an agency’s
reasonable interpretation of a statute even if the court m ght
have preferred another”). The “[Clourt wll sustain the
determnation if it is reasonabl e and supported by the record as

a whol e, including whatever fairly detracts from the

substantiality of the evidence.” Negev Phosphates, Ltd. V.

United States Dep’t of Commerce, 12 CIT 1074, 1077, 699 F. Supp.

938, 942 (1988) (citations omtted). “I'n determ ning whet her
Comrerce’s interpretation is reasonable, the Court considers,
anong other factors, the express ternms of the provisions at
i ssue, the objectives of those provisions and the objectives of

the antidunpi ng schene as a whole.” Mtsubishi Heavy 1ndus.

Ltd. v. United States, 22 CT __, __, 15 F. Supp. 2d 807, 813

(1998) .
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DI SCUSSI ON

Comrerce’s Duty Absorption Inquiry

A Backgr ound

During an adm ni strative reviewinitiated two or four years
after the “publication” of an anti dunpi ng duty order, Commerce,
if requested by a donestic interested party, “shall determ ne
whet her anti dunping duties have been absorbed by a foreign
producer or exporter subject to the order if the subject
merchandise is sold in the United States through an i nporter who
is affiliated with such foreign producer or exporter.” 19
US. C 8§ 1675(a)(4).* Commerce shall notify the Internationa
Trade Commi ssion (“ITC") of its findings regarding such duty
absorption for the ITC to consider in conducting a five-year
(“sunset”) review under 19 U. S.C. § 1675(c), see 19 U S.C. 8§
1675(a)(4), and the ITC will take such findings into account in
determ ning whether material injury is likely to continue or
recur if an order were revoked under § 1675(c), see 19 U.S.C. §

1675a(a) (1) (D).

On May 29, 1998 and July 29, 1998, Torrington requested t hat

Comrer ce conduct a duty absorption inquiry pursuant to 19 U. S.C.

1 Subsection (a)(4) of 19 U.S.C. §8 1675 was added to the
anti dunping |law by the Uruguay Round Agreenments Act in 1994.
See Pub. L. No. 103-465, § 220, 108 Stat. 4809, 4860.
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8§ 1675(a)(4) with respect to various respondents, including SKF,
to determ ne whet her anti dunpi ng duti es had been absorbed during

the POR. See Final Results, 64 Fed. Reg. at 35,600. SKF and

ot her respondents objected to such an inquiry, maintaining that
Commerce was Ww thout statutory authority to conduct a duty

absorption inquiry for the subject review. See id.

In the Final Results, Commerce deternm ned that duty

absorption had occurred for the POR See id. at 35,601. I n
asserting its authority to conduct a duty absorption inquiry
under § 1675(a)(4), Commerce first explained that for
“transition orders,” as defined in 19 U S.C. 8 1675(c)(6) (0O

(1994) (that is, antidunping duty orders, inter alia, deened

i ssued on January 1, 1995), regulation 19 C.F. R 8 351.213(j)(2)
(1998) provides that Comrerce will mke a duty absorption
determnation, if requested, for any adnmnistrative review

initiated in 1996 or 1998. See id. at 35,600-01; 19 CFR Part

351 et al., Antidumping Duties; Countervailing Duties: Final

[Rlule, 62 Fed. Reg. 27,296, 27,394 (effective June 18, 1997)
(concerning 19 C F.R § 351.213). Comrerce, therefore,
concluded that: (1) because the antidunping duty order on the
AFBs in this case had been in effect since 1989, the order is a

“transition order” pursuant to 8 1675(c)(6)(C); and (2) since
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this reviewwas initiated in 1998 and a request was nade, it had
the authority to make a duty absorption inquiry for this POR

See Final Results, 64 Fed. Reg. at 35, 600.

B. Contentions of the Parties

SKF contends that Commerce | acked authority under 19 U. S. C
8§ 1675(a)(4) to undertake a duty absorption inquiry for this
POR. See SKF's Br. Supp. Mdt. J. Agency R at 2-3, 9-15; SKF's
Reply Br. at 2-13. In particular, SKF argues that for
conducting such an inquiry under 8 1675(a)(4), the statute
clearly provides that the inquiry nust occur in the second or
fourth review after publication of the antidunping duty order,
not in any other review. See SKF' s Br. Supp. Mdit. J. Agency R
at 10. SKF asserts that since Commerce conducted a duty
absorption inquiry for this POR nine years after the publication
of the applicable antidunmping duty order (that is, My 15,
1989), the agency failed to satisfy 8 1675(a)(4). See id. at

11.

Further, although SKF recognizes that the 1989 order is a
“transition order” as defined under the sunset review provision
19 U.S.C. §8 1675(c)(6)(C), SKF asserts that corresponding 8§

1675(c)(6) (D), concerning “[i]ssue date for transition orders,”
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is inapplicable to a duty absorption inquiry conducted under 8
1675(a) (4). See id. at 12-15. Specifically, SKF notes that
al though 8 1675(c)(6)(D) provides “a transition order shall be
treated as issued on the date the WO Agreenent enters into
force with respect to the United States” (that is, January 1,
1995), the provision expressly limts the deened “issued date”
for transition orders to sunset reviews under 8§ 1675(c). SKF
argues that since 8 1675(c)(6)(D)’s January 1, 1995 issuance
date does not apply to 8 1675(a)(4), the “publication” date of
the order remmnins unchanged at May 15, 1989 and, therefore,
Comrerce is precluded frominitiating a duty absorption inquiry
for a review nine years after the initial publication of the
order. See id. at 15. SKF thereby maintains that if Comerce’s
action is not authorized by statute, the agency did not have
authority to pronmulgate 19 C.F. R 8 351.213(j)(2) to give itself

such authority, that is, such a promulgation is ultra vires.

See SKF's Reply Br. at 11-13.

In sum SKF argues that since nothing in the statute nor
|l egislative history contradicts the plain reading of 8§
1675(a)(4), Comrerce |acked authority to <conduct a duty
absorption inquiry for the ninth adm nistrative review of the

1989 anti dunping duty order and, therefore, its inquiry should



Court No. 99-08-00473 Page 13

be vacated. See SKF's Br. Supp. Mt. J. Agency R at 2, 11.
Alternatively, SKF argues that even if Commerce possessed the
authority to conduct such an inquiry, Comrerce’ s nethodol ogy for
determ ni ng duty absorption was flawed and contrary to | aw and,
accordingly, the case should be remanded to Commerce to nodify

its methodol ogy. See id. at 3, 16-37.

Conmer ce responds that it properly: (1) construed 88 1675(a)
and (c) as authorizing it to make duty absorption inquiries for
anti dunpi ng duty orders that were issued and published prior to
January 1, 1995; and (2) devised and applied a reasonable
nmet hodol ogy in determ ning the existence of duty absorption in
this case. See Def.’s Mam in Opp'n to Pls.” Mdt. J. Agency R
at 2, 5-25. Commerce asserts that SKF' s contention, that the
special rules under 8 1675(c)(6) governing the scheduling for
sunset reviews of transition orders have no effect when Commerce
may make duty absorption findings under 8 1675(a)(4), ignores
the rules of statutory construction which require that parts of
a statutory schenme should be read together so as to give effect
to the intent of Congress. See id. at 9, 11. I n particular
Comrerce clainms that the legislative history indicates that
Congress intended that the I TC would consider duty absorption

findings in all sunset reviews irrespective of whether the



Court No. 99-08-00473 Page 14

anti dunpi ng orders were issued before or after January 1, 1995.
See id. at 12. Commerce additionally clainms that a strong
i ndi cation that Congress intended that the statutory provisions
regardi ng duty absorption and the scheduling for sunset reviews
of transition orders should be construed together is found in
the explicit reference to subsection (c) of 8 1675 contained in
the | ast sentence of § 1675(a)(4). See id. at 12-13. Commerce
also contends that failure to consider these provisions
collectively would | ead to absurd results because Conmmerce woul d
be precluded from nmaking duty absorption determ nations in
adm ni strative reviews of transition orders, and the |ITC woul d
be wunable to consider duty absorption findings for sunset

reviews of hundreds of transition orders. See id. at 13.

Torrington generally agrees with the positions taken by
Comrerce. See Torrington’s Resp. to Pls.” Mdt. J. Agency R at
2-3, 10-30. Torrington acknow edges that 8 1675 addresses the
timng of sunset reviews of pre-URAA antidunping duty orders
(that is, “transition orders”), but does not directly speak to
the timng of duty absorption inquiries in the context of
adm nistrative reviews of pre-URAA orders. See id. at 25.
Torrington, neverthel ess, argues that such an om ssion does not

support SKF's restrictive reading of 8§ 1675(a)(4). See id.
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Rat her, Torrington contends, inter alia, that “‘[w] hether the

specification of one matter neans the exclusion of another is a
matter of legislative intent for which one must | ook to the

statute as a whole.’” [d. at 26 (quoting Massachusetts Trustees

of E. Gas & Fuel Assocs. v. United States, 312 F.2d 214, 220

(1st Cir. 1963)). Torrington clains that the antidunping
provi si ons taken together and the acconpanyi ng URAA | egi sl ati ve
hi story show that a duty absorption inquiry is: (1) a critica

factor both in the context of Commerce’s determ nation whether
dunmping is Ilikely to continue or recur and the |ITC s
determ nation whether injury is likely to continue or recur; and
(2) as relevant to transition orders as it is to post-URAA
orders. See id. at 19-26. Further, Torrington asserts that
there is no indication in 8§ 1675(a)(4) and 8 1675(c)(6) (D)

t hrough om ssion or otherw se, that Congress intended to limt
a duty absorption inquiry of post-URAA orders to only the second
and fourth year after the issuance of such orders. See id.
Torrington al so asserts that the statutory om ssions concerning
duty absorption inquiries of pre-URAA orders have |ess
interpretative force in the admnistrative setting where the
Court must defer to Comrerce’ s interpretation of the anti dunping

statute unl ess Congress has directly spoken to the question at
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issue. See id. at 25 (citation omtted).

C. Anal ysi s

The issue primarily presented is whether 19 U S C 8§
1675(a) (4) authorizes Commerce to conduct a duty absorption
inquiry for a pre-URAA antidunping duty order, that is, a

transition order.

Title 19, United States Code, 8§ 1675(a)(4) specifically
states that Comrerce, if requested, shall conduct a duty
absorption inquiry for any review under subsection (a)
“initiated 2 years or 4 years after the publication of an
anti dunpi ng duty order under section 1673e(a) of this title .

[ Comrerce] shall notify the [ITC] of its findings regarding
such duty absorption for the [ITC] to consider in conducting a
revi ew under subsection (c) of this section.” See 19 U.S.C. §

1673e(a) (concerning Comrerce’s publication of antidunping duty

order). In addition, 8 1675(c)(6)(C) provides that, for
pur poses of 8§ 1675, “the term‘transition order’ neans . . . an
antidunpi ng duty order . . . whichis in effect on the date the

WO Agreement enters into force with respect to the United
States.” Section 1675(c)(6) (D) further provides that “[f]or

pur poses of this subsection, a transition order shall be treated
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as issued on the date the WIO Agreenent enters into force with
respect to the United States, if such order is based on an
i nvestigati on conducted by both [Commerce] and the [ITC].” The
“WIO Agreenent,” see 19 U S.C. 8§ 3501(9) (1994), entered into
force for the United States on January 1, 1995, see 19 U.S.C. 8§
3511(b) and note (1994) (Proclamati on No. 6780 para. 2 (Mar. 23,

1995), in 60 Fed. Reg. 15, 845).

Al t hough the antidunping duty order in dispute is a
transition order under 8 1675(c)(6)(C), the Court finds that the
deemed January 1, 1995 issuance date of 8§ 1675(c)(6)(D) is
i napplicable to the order. The plain [|anguage of 8
1675(c)(6) (D) specifically applies such a date “[f]or purposes
of . . . subsection” (c) of 8§ 1675, that is, for purposes of
sunset reviews, rather than for duty absorption inquiries under
subsection (a). VWhile the Court should avoid interpreting
statutes that render |anguage superfluous and shoul d consider
parts of a statutory scheme together to ascertain congressional
intent, such “canons of construction are no nore than rul es of
t hunb that hel p courts determ ne the meani ng of | egislation, and
in interpreting a statute a court should always turn first to

one, cardi nal canon before all others.” Connecticut Nat’'l|l Bank

v. Germain, 503 U S. 249, 253 (1992). 1In particular, this Court
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“must presunme that a legislature says in a statute what it neans
and nmeans in a statute what it says there. Wen the words of a
statute are unanbi guous, then, this first canon is also the
last: ‘judicial inquiry is conplete.”” 1d. at 253-54 (quoting

Rubin v. United States, 449 U.S. 424, 430 (1981)); see VE

Hol di ng Corp. v. Johnson Gas Appliance Co., 917 F.2d 1574, 1579

(Fed. Cir. 1990) (“It is axiomatic that statutory interpretation
begins with the | anguage of the statute. If . . . the |anguage
is clear and fits the case, the plain neaning of the statute

will be regarded as conclusive.”) (citations omtted).

Because the text of 8§ 1675(c)(6)(D) unanbiguously and
specifically applies the newissuance date of transition orders
to subsection (c), the Court disagrees with Comerce and
Torrington that subsection (a) and (c) nust be read as one.
Moreover, the Court finds that the |ast sentence of 8§
1675(a)(4)’'s notice requisite is irrelevant because the first
condition precedent of the statute, that there exists a review
“initiated 2 years or 4 years after the publication of
antidunpi ng duty order,” nust be satisfied before conducting a
duty absorption inquiry. The Court, therefore, concludes that
t he publication and effective date of antidunping duty order at

i ssue remains greater than four years, that is, May 15, 1989.
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Since 19 U S.C. 8 1675(c)(6)’'s special transition rules do
not support Comrerce’s authority to conduct a duty absorption
inquiry for a pre-URAA antidunping duty order, the Court nust
consi der whether there is clear congressional intent that 19
US C 8 1675(a)(4) should be applied retrospectively (as

opposed to prospectively) to such an order.

In Landgraf v. USI Film Prods., 511 U S. 244 (1994), and

Lindh v. Murphy, 521 U S. 320 (1997), the Supreme Court

articulated the followng three-part test for determ ning
whet her a statute may be lawfully be applied retrospectively.

See Craig v. Eberly, 164 F.3d 490, 493-94 (10th Cir. 1998);

Mat hews v. Kidder, Peabody & Co., 161 F.3d 156, 159-66 (3rd Cir.

1998). First, a court nust “determ ne whether Congress has
expressly prescribed the statute’s proper reach,” and if it has,
the court nust give effect to congressional will, subject only
to constitutional restraints. Landgraf, 511 U. S. at 280.
Second, if Congress did not expressly speak to the issue, the
court enploys normal rules of statutory construction to

ascertain the statute’ s tenporal scope. See Lindh, 521 U. S at

326; In re Mnarik, 166 F.3d 591, 597 (3rd Cir. 1999). Third,

in situations where rules of statutory construction do not
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clarify the statute’s tenporal scope, “the court nust determ ne
whet her the new statute would have retroactive effect, i.e.,
whet her it would inpair rights a party possessed when he act ed,
increase a party’s liability for past conduct, or inpose new
duties wth respect to transactions already conpleted.”

Landgraf, 511 U. S. at 280. If the court finds that the statute

has retroactive effect, it triggers the traditional judicial
“presunption against statutory retroactivity,” id. at 272,
“absent clear congressional intent favoring such a result,” id.
at 280.

The Supreme Court further clarified that “[a] statute does
not operate ‘retrospectively’ nerely because it is applied in a
case arising fromconduct antedating the statute’ s enactment or
upsets expectations based in prior law. Rather, the court nust
ask whet her the new provision attaches new | egal consequences to
events conpl eted before its enactnment.” [d. at 269-70 (citation

and footnote omtted); see Anerican Permac, Inc. v. United

States, 191 F.3d 1380, 1381 (Fed. Cir. 1999); Travenol Lab.

Inc. v. United States, 118 F.3d 749, 752-53 (Fed Cir. 1997);

&oodyear Tire & Rubber Co. v. Dep't of Energy, 118 F.3d 1531,

1536-37 (Fed. Cir. 1997).
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The first step under the Landgraf/Lindh test thenis to | ook

at the statutory text of the URAA and determ ne whet her Congress
has expressly prescribed whether 19 U S.C. 8§ 1675(a)(4) should
be applied prospectively or retrospectively. Section 291 of the
URAA specifies that, “[e] xcept as provided in section 261,” the
URAA anmendnents “shall take effect on . . . the date on which
the WO Agreenent . . . enters into force with respect to the
United States,” that 1is, January 1, 1995,  and “apply wth
respect to . . . reviews initiated under section 751 of [the
Tariff Act of 1930],” that is, admnistrative reviews of
determ nations under 19 U.S.C. 8§ 1675. URAA 8 291(a)(2), (b),
108 Stat. at 4931; see 19 U. S.C. 8§ 1671 note (1994) (URAA

effective dates); Torrington Co. v. United States, 68 F.3d 1347,

1352 (Fed. Cir. 1995) (citing URAA 8§ 291(a)(2), (b) (noting
effective date of URAA anmendnents)). The Court first notes that
8§ 261 of the URAA is inapplicable here. Second, the Court finds
that 8 291's |anguage provides an “unanbiguous directive,”
Landgraf, 511 U S. at 263, from Congress as to the tenpora
reach of the URAA anendnment 8§ 1675(a)(4), specifically, that it
must be applied prospectively on or after January 1, 1995 for 19
U S.C. 8 1675 reviews. Since § 291 contains an express command

from Congress on the tenporal reach of §8 1675(a)(4), the Court
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must follow it and our inquiry is done.

Accordingly, the Court finds that Commerce | acked statutory
authority to conduct a duty absorption inquiry for the pre-URAA
antidunping duty order at issue and, therefore, declines to
address Commerce’ s nmet hodol ogy for determ ni ng duty absorption.
Moreover, the Court finds that since 19 CF. R 8 351.213(j) is

inconsistent with 19 U S.C. § 1675(a)(4), this part of the

regulation is invalid. See Aerolineas Argentinas v. United
States, 77 F.3d 1564, 1575 (Fed. Cir. 1996) (holding that "a
regul ati on cannot override a clearly stated statutory

enactment”) (citing Brush v. Ofice of Personnel Managenent, 982

F.2d 1554, 1560 (Fed. Cir. 1992) (noting that a “regul ati on nust
be held to be invalid since it does not conport with the clear

statutory mandate”)); see also United States v. Larionoff, 431

U.S. 864, 873 (1977) (concluding that a regulation is valid only

if it is consistent with the statute wunder which it was

promul gated); Killip v. Ofice of Personnel Managenent, 991 F. 2d
1564, 1569 (Fed. Cir. 1993) (holding that “[t] hough an agency
may promulgate . . . regulations pursuant to authority granted
by Congress, no such . . . regulation can confer on the agency
any greater authority than that conferred under the governing

statute”) (citing Bowen v Georgetown Univ. Hosp., 488 U S. 204,
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208 (1988); Ernst & Ernst v. Hochfelder, 425 U S. 185, 213-14

(1976)) .

1. Commerce’s CV Profit Calcul ation

A Backgr ound

For this POR, Commerce “used CV as the basis for NV when
there were no usable sales of the foreign |like product in the

conparison market.” Prelimnary Results, 64 Fed. Reg. at 8795.

Comrerce calculated the profit conponent of CV wusing the
statutorily preferred met hodol ogy of 19 U.S.C. 8 1677b(e) (2)(A).?2

See Final Results, 64 Fed. Reg. at 35,611. I n applying the

preferred nmethodology for <calculating CV profit under 8
1677b(e) (2)(A), Comrerce determned that the wuse of “an
aggregate cal cul ati on that enconpasses all foreign |i ke products
under consi deration for NV represents a reasonabl e
interpretation of [8 1677b(e)(2)(A]." 1d. Comerce also
determ ned that the use of such “aggregate data results in a

reasonabl e and practical neasure of profit that [it] can apply

2 Specifically, in calculating constructed val ue, Commerce
is required to calculate an amount for profit based on “the
actual amounts incurred and realized by the specific exporter or

producer being exanmi ned in the investigation or review. . . in
connection with the production and sale of a foreign Ilike
product [made] in the ordinary course of trade.” 19 U S.C. 8§

1677b(e) (2) (A).
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consistently where there are sales of the foreign |ike product
in the ordinary course of trade.” Id. Also, in rejecting
respondents’ interpretation of “foreign |ike product” as being
limted to the product which is identical or simlar to the
subj ect nmerchandise for purposes of calculating CV profit,

Commerce reasoned as foll ows:

In accordance with the definition of foreign Ilike
product under [19 U. S.C. 8§ 1677(16) (1994)], it is
clear that “foreign like product” is not |limted to
the product whi ch S I denti cal in physi cal

characteristics to the subject nerchandise ([8
1677(16) (A)]) or even to the product that is simlar
to the subject merchandise ([8 1677(16)(B)]).
Mer chandi se of the “same general class or kind” as the
subj ect nerchandise ([8§8 1677(16)(C)]) will qualify as
the “foreign like product” in cases where either the
identical or the simlar nerchandi se i s not avail abl e.
There is no indication that, by referring to “a
foreign Iike product” in [8§8 1677b(e)(2)(A)], Congress
i ntended that profit be cal cul ated upon the basis of
merchandise that 1is identical or simlar to the
subj ect nerchandise. |If Congress had such intentions,
then the “preferred” method provided in [8
1677b(e)(2)(A)] would rarely be applicable since CV
ordinarily becones necessary for determ ning nornal
value when identical or simlar home  mar ket
merchandise is not available for conparison to the
U. S. merchandi se.

Id. Also, in calculating CV profit under 8 1677b(e)(2) (A,
Commer ce excl uded bel owcost sales fromthe cal cul ati on which it
di sregarded in the determ nation of NV pursuant to 19 U S.C. 8§
1677b(b) (1) (1994). Commerce excluded such bel ow-cost sales

because: (1) 8 1677b(e)(2)(A) requires Commerce “to use the
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actual amount for profit in connection with the production and
sale of a foreign |ike product in the ordinary course of trade”;
and (2) 19 U.S.C. 8§ 1677(15) (1994) provides that bel ow cost
sal es disregarded under 8 1677b(b)(1) are considered to be

outside the ordinary course of trade. 1d. at 35,612.

B. Contentions of the Parties

SKF contends that Commerce’s use of aggregate data that
enconpasses all foreign |ike products under consideration for NV
for calculating CV profit is contrary to 8 1677b(e)(2)(A) and to
the explicit hierarchy established by 8 1677(16) for selecting
“foreign |like product” for the CV profit calculation. See SKF' s
Br. Supp. Mdt. J. Agency R at 37-58. |In addition, SKF argues,

inter alia, that Commerce’s CV profit calculation under 8§

1677b(e) (2)(A) is unlawful in that it excluded bel ow cost sal es

fromthe calculation. See id. at 3-4; SKF s Reply Br. at 25-48.

Commrer ce responds t hat it appl i ed a reasonabl e
interpretation of 8 1677b(e)(2)(A) and properly based CV profit
for SKF on aggregate profit data of all foreign |ike products
under consideration for NV. See Def.’s Mem in Opp’'n to Mdt. J.
Agency R at 2, 25-42. Also, Comerce argues that it properly

excl uded bel ow cost sal es. See id. at 2-3, 39. Torri ngton
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generally agrees with Conmerce. See Torrington’s Resp. to PIs.’

Mot. J. Agency R at 4, 30-36.

C. Anal ysi s

In RHP Bearings Ltd. v. United States, 23 CIT __ , , Slip

Op. 99-134, at 9-38 (Dec. 16, 1999), this Court upheld
Comrerce’s CV profit nethodol ogy of using aggregate data of all
foreign |ike products wunder consideration for NV as being

consistent with the antidunping statute. See id. at , Slip

Op. 99-134, at 32-38. Since SKF' s argunents and t he net hodol ogy
at issue in this case are practically identical to those

presented in RHP Bearings, the Court adheres to its reasoning in

RHP Bearings and, therefore, finds that Commerce’'s CV profit

met hodol ogy and excl usi on of bel ow-cost sales to be supported by

substanti al evidence and in accordance with | aw.

[11. Other |ssues
We have considered SKF's other challenges to the Final

Results, but find them unpersuasive.
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CONCLUSI ON
For the foregoing reasons, the case is remanded to Conmmerce
to annul all findings and concl usi ons made pursuant to its duty
absorption inquiry conducted for the subject review. Comrerce’s

final determnation is affirmed in all other respects.

NI CHOLAS TSOUCALAS
SENI OR JUDGE

Dat ed: March 22, 2000
New Yor k, New York



